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ANALYSIS OF THE BROADCASTING SIGNAL DISTRIBUTION ENVIRONMENT FOR COMMUNITY BROADCASTING IN SOUTH AFRICA

1.0 
Introduction

The deregulation of broadcasting in South Africa and the democratisation of the airwaves in 1994 represented a major milestone in the history of South Africa. 

The right freedom of expression and to information is a fundamental right of all South Africans. 

This is enshrined in section 16 of the Constitution of the Republic of South Africa. 

The right to freedom of expression includes:

· freedom of the press and other media;

· freedom to receive or impart information or ideas;

· freedom of artistic creativity
The Independent Broadcasting Authority Act (IBA Act) provides for 3 classes of broadcasting licence:

· Public

· Private

· Community

Section 5 of the Broadcasting Act of 1999 reaffirmed these “classes of licence”.

Moreover, section 3 of the Broadcasting Act, in describing the South African broadcasting system, states, inter alia:

3. (1) The South African broadcasting system-

(a) serves to safeguard, enrich and strengthen the cultural, political, social and economic fabric of South Africa;

(b) operates in the public interest and strengthens the spiritual and moral fibre of society;

(c) ensures that the broadcasting system is controlled by persons or groups of persons from a diverse range of communities in South Africa and within each element promotes ownership, control and management of broadcasting services by persons from historically disadvantaged groups;

(d) encourages fair competition in the provision of programmes and services.
On 7 September 1998 the then Minister of Communications, Jay Naidoo, stated 

“Signal distribution must be made affordable and a flexible tariff structure must be put in place for services where public interest imperatives apply”. 

It is believed that there are public interest imperatives that apply in the community broadcasting sector, and that, consequently, affordable tariffs should be available to this sector.

2.0 
Public Interest Imperatives

Community broadcasting as one of the legally-recognised three tiers of broadcasting services, is an ideal means to serve the needs of all people within  the defined community. Community broadcasting is able to provide programming that will deepen democracy and build a new value system in our country. 

The IBA Act and the Broadcasting Act broadly define community radio as a participatory, non-profit making community owned and controlled medium that should respond to the needs of its community and is accountable to community structures. 

Community Broadcasting can also be considered to be an empowerment tool, as it includes the development of the community through the provision of information, education and entertainment. Community broadcasters can, inter alia, assist in ensuring the following:

· keep the community informed and to revive, retain and sustain cultural heritage, traditions and norms

· empower the community by sharing skills and providing training

Throughout the world, community radio has always empowered the disadvantaged, the dispossessed, through its ability to be a forum for freedom of expression.

3.0 Community Broadcasting Signal Distribution

Traditionally, community broadcasters have tended to make use of the common carrier (Sentech) for the provision of their signal distribution facilities, or have applied to the Regulatory Authority for their own signal distribution licences.

 In some cases, the maintenance of the transmission equipment has been subcontracted to unlicensed third parties.

4.0 
National Policy Framework for Broadcasting

The 1998 White Paper on Broadcasting Policy sets out Government’s policy objectives for broadcasting in South Africa.

Chapter 6 of the White Paper deals with the policy objectives for signal distribution.

Section 6.1 of the White Paper requires that the following objectives be achieved in respect of signal distribution:

· There must be access to signal distribution services and facilities 

· Signal distribution must be affordable 

· Flexible tariffs structure for services where, for example, public interest imperatives apply 

· A scheme for tariff regulation 

· Priorities for signal distribution should reflect: 

· South Africa's social goals 

· The needs of the broadcasting community 

· The needs of end users of broadcasting services 

There are 2 principles here that are believed to be particularly important for the Community Broadcasting Sector; i.e. signal distribution must be affordable, and there should be a flexible tariff structure for services where public interest imperatives apply.

Some of the public interest imperatives applicable to community broadcasting have been mentioned in section 2.

5.0 
The Existing Legislative Framework

Both the IBA Act (Act No 153 of 1993) and the Broadcasting Act (Act No 4 of 1999) deal with broadcasting signal distribution matters.

5.1 The IBA Act

Section 2 of the IBA Act deals with the Primary Objects of the Act.

In terms of section 2(l), the regulatory authority is required to ensure that public broadcasting licensees, commercial broadcasting licensees and signal distribution licensees comply with internationally accepted technical standards.

It must be noted that whilst community broadcasting licensees are exempted from complying with internationally accepted technical standards (presumably in the studio environment), all signal distribution licensees, including community broadcasters providing their own signal distribution facilities, must comply with internationally accepted technical standards.

Chapter V (sections 32-38A) of the IBA Act deal with Broadcasting Signal Distribution Licences.

Section 32 of the IBA Act states that no one may provide a broadcasting signal distribution service, unless such service is provided in accordance with a licence issued by the regulatory authority.

In terms of section 33 of the IBA Act, Broadcasting Signal Distribution licences could be granted in 3 categories:

33. (1) A broadcasting signal distribution licence-

(a) may be granted to-

(i) a person who, as a common carrier, is to provide broadcasting signal distribution for broadcasting licensees in the manner contemplated in section 37;

(ii) a person who is to provide broadcasting signal distribution for

broadcasting licensees on a selective and preferential basis;

(iii) a broadcasting licensee who chooses to provide, either wholly or

partly, broadcasting signal distribution for himself or herself but who does not provide the same for any other broadcasting licensee;
Section 37 of the IBA Act deals with the obligations of common carriers regarding the provision of broadcasting signal distribution services.

In terms of section 37:

A common carrier shall:

(a) be obliged, subject to its technological capacity to do so and to the provisions of paragraph (b), to provide broadcasting signal distribution to broadcasting licensees upon their request on an equitable, reasonable, non-preferential and non-discriminatory basis;

(b) in determining its tariffs, duly take into account, inter alia-

(i) the different categories of broadcasting licences referred to in section 40(1
); and

(ii) the nature and technical parameters of the service provided to each broadcasting licensee with a view to ensuring that the different tariffs are appropriate to and commensurate with the various broadcasting services to which they relate.
5.2 
The Broadcasting Act

Section 33 of the Broadcasting Act deals with broadcasting signal distribution and states, inter alia:

33. (1) The Authority must conduct an inquiry to determine the licence conditions, obligations, and tariff structure for signal distribution including the regulatory regime for multi-channel distribution services and convergence.
In section 34 of the Broadcasting Act it is stated:

34. (2) Subject to licence conditions determined by the Authority the signal distribution sector must-

(a) prioritise the provision of broadcasting channels licensed in South Africa;

(b) provide universal access for all South Africans to broadcast services;

(c) provide a diversity of type of broadcast services and content;

(d) deliver public services, including educational, commercial and community services;

(e) roll-out relevant infrastructure for regional services;

(f) be open and interoperable, harmonised with the Southern African region, and be able to meet international distribution standards.

(3) The Authority must in a licensing process promote the participation by South Africans in the broadcasting signal distribution sector, provide employment and training for South Africans and ensure the payment of licence fees.
6.0 
Government Assistance to Community Broadcasters

In 1998, the Department of Communications (DoC) embarked on a programme of rolling out infrastructure, including signal distribution facilities for the community broadcasting sector.

A contract for the supply and installation of transmitting equipment was awarded to an independent contractor who is not a signal distribution licensee.

Community broadcasters making use of this scheme would be required to apply for Category 3 (self-provision) signal distribution licences and then sub-contract the operation and maintenance of their signal distribution to the independent contractor.

The equipment procured in terms of this contract, and the installations thereof, proved to be of poor quality resulting in numerous breakdowns and sub-optimal coverage.

The DoC was consequently obliged to initiate corrective measures.

In terms of these measures, transmission facilities for community broadcasters were financed and established by the DoC and then handed over to Sentech to operate, in terms of its common carrier obligations, for a specified period of time. At the conclusion of the initial “contract period” community broadcasters then become liable for the full Sentech signal distribution costs. 

The NCRF is of the opinion that these costs are, in many cases, unaffordable to the community broadcaster concerned.

7.0 
NCRF Requirement

The NCRF requires an analysis of the broadcasting signal distribution environment in South Africa and on 30 June 2005, appointed Linden Petzer Consulting (LPC) to furnish it with a report that makes recommendations on mechanisms to make broadcasting signal distribution more affordable to community broadcasters, and to create a broadcasting signal distribution environment that is more responsive to the needs of community broadcasters. 

8.0 
Discussions with Relevant Organisations

Discussions were held with representatives of the Department of Communications, ICASA and Sentech in an effort to address the affordability of signal distribution tariffs within the community broadcasting sector.

8.1 
Department of Communications

A meeting was held with Mr Lesetja  Kadeyaka of the DoC .

At this meeting, it was indicated that the DoC is fully aware of the problems experienced by the community broadcasting sector.

The subsidy agreement for signal distribution is currently under review as part of a broader DoC investigation into community broadcasting. As a result of this investigation by the DoC, the signal distribution costs will continue to be borne by the DoC until such time as the review has been completed and a report containing recommendations on how to deal with community broadcasting signal distribution has been approved by the relevant authorities.

This report, containing recommendations on a model for community broadcasting signal distribution, was scheduled to be submitted to DoC Management for approval at the end of July 2005. However, as at 31 August, it has been indicated by the DoC that this report has not been completed. The DoC is also not able to provide an estimated date of completion for this report.

8.2 
ICASA

Discussions were held with Mr Aynon Doyle and Ms Bontle Mokhele.

In its 2003/2004 Strategy and Business Plan, ICASA indicated that 2 projects to be completed within the 2003/2004 financial year were:

· A review of the signal distribution policy that may have resulted in amendments to the existing signal distribution policy and tariff regulations
· An inquiry into the priorities of community radio as required by the Broadcasting Act
Due to the tabling of the Convergence Bill in Parliament the Discussion Paper on Signal Distribution was not done as it was believed that the Convergence Bill would address the issues that were to be raised in the Discussion Paper. This is not the case.

Also, the inquiry into the priorities of community radio was not done.

This is highly unfortunate, as both of these inquiries would have afforded the NCRF an opportunity to raise its concerns.

The strategy and business plans for ICASA after 2003/2004 are not publicly available and it is uncertain, but unlikely, that ICASA will conduct these inquiries.

8.3 
Sentech

Sentech initially proved to be fairly uncooperative and unwilling to meet to discuss their tariffs. Eventually a meeting was secured with Rian Emerich.

Sentech claims that, in terms of the IBA Act and its common carrier signal distribution licence, it is compelled to charge all broadcasters a fair, equitable and non-discriminatory tariff.

Section 37(a) of the IBA Act provides that the common carrier must indeed charge tariffs that are equitable, reasonable
, non-preferential and non-discriminatory. 

However, section 37(b) provides that the common carrier must, in determining its tariffs, duly take into account, the different categories of broadcasting (i.e. PBS, Commercial, Community).

Sentech has “conveniently” overlooked this.

The current Sentech tariffs are based on a “cost + mark-up” model, based on the transmitter power.

The tariff comprises 4 elements:

· Capital cost of dedicated equipment (e.g. transmitter)

· Capital cost of shared equipment (e.g. mast & antenna system)

· Capital cost of accommodation of equipment

· Service fee comprising call-out and maintenance costs

Approximately 3 years ago, Sentech appointed an independent international consultant to audit its tariff structure. According to Sentech, the consultant found its tariff setting methodology to be acceptable. 

The consultant’s report is company confidential and consequently not available.

Due to the fact that the DoC has funded the capital cost of transmitters, Sentech is able to offer a slightly reduced tariff in such cases, as component relating to the capital cost of the dedicated equipment is removed from the tariff structure.

The current Sentech tariffs for a complete signal distribution service are:






50W Tx


100W Tx

Normal tariff


R 3 550.00 per month
R 4 278.00 per month

DoC subsidised tariff
R 2 265.00 per month 
R 2 721.00 per month

Transmitter output powers of 50W and 100W have been chosen to illustrate the tariffs, as these are the output powers most commonly used by Community Broadcasters.

According to Sentech, tariff increases are kept to less than, or equal to the consumer price index.

Community Broadcasters who are also signal distributors licensed to provide their own signal distribution service, may subcontract the maintenance and repair of their transmitting equipment to Sentech on a “time and materials” call-out basis.

This service is only available during office hours and the response time to a callout is subject to the availability of Sentech personnel.

The current tariffs for this service are:

· R 245.00 per hour

· R 2.67 per kilometre travelled from the nearest Sentech maintenance facility to the transmitting station and back

· Cost of spare parts supplied

9.0 Future Legislative Framework

In March 2005, the Minister of Communications introduced a Convergence Bill in Parliament.

The purpose of this Bill is to provide for:

· The promotion of convergence in the broadcasting, broadcasting signal distribution and telecommunications sectors 

· The legal framework for convergence of these sectors 

· New provision for the regulation of communications and network services 

· The granting of new licences and new social obligations 

· The control of the radio frequency spectrum 

· Matters affecting the Universal Service Agency

The Bill is not a true Convergence Act as it maintains the distinction between broadcasting and other telecommunication services, and it would be more correct to call it a Communications Act.

The Bill is intended to replace the existing IBA Act, Telecommunications Act and all sections of the Broadcasting Act not pertaining to the SABC. The Bill is currently being deliberated on by the Parliamentary Portfolio Committee on Communications.

It is envisaged that the Bill will be enacted by early 2006.

The Bill, in its current form, no longer makes provision for a common carrier signal distributor. This is a matter of concern, as it is possible that a “broadcaster” could be licensed in the future and be unable to commence broadcasting as no one would be willing to provide a signal distribution service, or only be prepared to provide such a service at exorbitant tariffs.

Numerous representations, including one from Sentech, have been made to the Portfolio Committee stating that it would not be in the public interest to abolish the concept of a common carrier. 

At this time, the outcome of these representations is unknown.

One of the provisions of the Bill requires that all licensees, including broadcast licensees, must contribute to the Universal Service Fund.

This provision, if enacted, means that community broadcasters will be able to access the funds of the Universal Service Fund. This should be of great benefit to the Community Broadcasting Sector.

10.0 Analysis

The National Broadcasting Policy and Legislative Framework recognises that broadcasting signal distribution must be available and affordable. There should also be a flexible tariff structure in place for services where public interest imperatives apply.

It would seem, that in practice, these principles are not being applied by the Regulator nor by the Common Carrier.

ICASA was mandated by 33(1) of the Broadcasting Act to conduct an inquiry to determine the licence conditions, obligations, and tariff structure for signal distribution including the regulatory regime for multi-channel distribution services and convergence. The Regulator had no discretion in this matter. Yet 6 years after the coming into force of this Act, ICASA has still not held such an inquiry. 
Sentech claims that legislation and its licence require it to charge tariffs that are fair, equitable and non-discriminatory.

However, equitable does not mean “equal” and it can therefore be argued that Sentech can charge different tariffs to commercial, community and public service broadcasters.

Sentech, also appears to conveniently ignore the provisions of section 37(b) of the IBA Act, which provides that the common carrier must, in determining its tariffs, duly take into account, the different categories of broadcasting (i.e. PBS, Commercial, Community).

The DoC has realised that there are problems in respect of Community Broadcasting signal distribution – hence their review of the subsidy agreement scheme. 

This means that, in the short term, those community broadcasters benefiting under this scheme will continue to do so. 

It is to be hoped that the DoC will consult, and negotiate any new arrangement with the NCRF and affected community broadcasters before any new scheme is implemented.

However, at this point in time, it is unknown as to when the DoC will take a decision on the future model for community broadcasting signal distribution.

The subsidised signal distribution tariffs being given to certain community broadcasters will, however, continue in the short term until the new scheme is introduced.

Section 2 of the IBA Act states that the primary purpose of the Act is to provide for the regulation of broadcasting and for that purpose to, inter alia:

· promote the provision of a diverse range of sound and television broadcasting services on a national, regional and local level, which, when viewed collectively, cater for all language and cultural groups and provide entertainment, education and information;

· promote the development of public, commercial and community broadcasting services which are responsive to the needs of the public; 

· ensure that broadcasting services, when viewed collectively:

·  develop and protect a national and regional identity, culture and character; 

· provide for:

·  regular news services; 

· actuality programmes on matters of public interest; 

· programmes on political issues of public interest; 

· programmes on matters of international, national, regional and local significance.

The significance of section 2 of the Act, is that it very clearly places an obligation upon ICASA to promote the introduction of a diverse range of sound and television broadcasting services at national, regional and local level. 

The introduction of community broadcasting services by the IBA in 1995 was one of the ways to  satisfy the objects of section 2 of the IBA Act. 

It is a firm belief that the Community Broadcasting sector is one where public interest imperatives must apply. Community broadcasting plays an important role at grass roots level of providing information, education and entertainment to communities that is not provided by other tiers within the national broadcasting structure.

This qualifies the Community Broadcasting sector for preferential treatment with respect to signal distribution tariffs.

11.0 
Recommendations

11.1 
Given the future enactment of the Convergence Bill, which will replace both the Broadcasting Act and the IBA Act, neither the DoC, ICASA nor Sentech appear willing to commit themselves to anything under the existing legislative regime.

Consequently, it is recommended that as soon as the Convergence Bill is enacted, the NCRF again approach ICASA and Sentech in regard to signal distribution tariffs.

11.2 
Considering the social imperatives relating to community broadcasting, it is recommended that corporate sponsorship of signal distribution be sought from commercial organisations as part of their social responsibility programmes.

12.0 
The Way Forward

12.1 
Close contact needs to be maintained with the DoC regarding their report and recommendations on the tariff structure for community broadcasting signal distribution.

12.2 
In terms of the provisions of section 8(3) of the Convergence Bill, ICASA will have powers to prescribe additional terms and conditions in respect of licensees where the Authority finds that a particular licensee, inter alia:

(a) has significant market power

(b) has control of essential facilities

Both of these conditions are applicable to Sentech.

This means that it is possible for ICASA to require Sentech, by way of licence conditions, to charge community broadcasters more affordable tariffs.

In terms of the transitional provisions of the Convergence Bill, all existing licences must be converted to the licence categories prescribed in the Bill within 12 months of its enactment.

As soon as the Convergence Bill is enacted, the NCRF must begin lobbying ICASA to have Sentech declared an operator with significant market power, and request that additional licence conditions be imposed upon Sentech so as to enable community broadcasters to pay more affordable signal distribution tariffs.

In the interim, a letter should be sent to Sentech recommending that their tariff structure be revised to reflect the provisions of both section 37(a) and section 37(b) of the IBA Act.

� (i)	a public sound broadcasting service


  (ii) 	a private sound broadcasting service


  (iii) 	a community sound broadcasting service


� Our emphasis
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