National Community Radio Forum (NCRF)

Submission

Draft Regulations: Licensing Framework for Individual and Class Licenses in terms of Chapter 3 of the Electronic Communications Act

1. Introduction


The National Community Radio Forum welcomes the opportunity offered by the Independent Communications Authority of South Africa (ICASA) to comment on the proposed regulations into the licensing framework for individual and class licences. 

Should the Authority decide to hold hearings into submissions made, the NCRF would like to participate in such hearings.

2. Background

The National Community Radio Forum (NCRF) is a membership body established in 1993 to promote the ideals and role of community radio in South Africa. The NCRF has 82 members. 

It aims to amongst other things:

· To promote the ideals, principles and role of community radio, as an integral part of the broadcasting environment of a democratic South Africa; 

· To promote the participation of historically disadvantaged communities in all levels of community broadcasting; 

· Facilitate the establishment and development of community radio stations throughout the country; 

· To encourage networking and co-operation between community radio stations; 

· To advocate for the role of community radio within institutions responsible for legislating and regulating broadcasting policy, as well as popularise the value of community broadcasting within the reconstruction and development of South Africa; 

· To promote the production of high quality and innovative programming from diverse sources.

· To promote democracy, development and empowerment of communities through community radio. 

3. Premise

This submission is based on the following core presumptions – recognized in both government and regulatory policies and legislation:

3.1 Community broadcasting is a key sector of the broadcasting system – essential to ensuring that all South Africans can access their rights to freedom of expression and information.

3.2 Community radio plays a public role at a local level – serving communities information and education needs.  In recognition of this, ICASA policies and regulations have emphasized the need for community radio services to air local programmes relevant and responsive to community needs and in languages spoken in the coverage area.

3.3 Community radio is a critical means of ensuring, as required in broadcasting policies and legislation, that all South Africans have access to a diverse range of information.

3.4 Community radio is non-profit and is focused on meeting community needs, rather than generating profits for “owners”.

3.5  Community radio stations have to ensure participation in ownership, management and programming.

3.6  In order to achieve this, community radio stations rely on volunteers to assist licensees to meet their obligations.

3.7  It is important to create an enabling environment to facilitate communities to access their right to develop community media. ICASA recognised this in its recent policy review of community radio regulations (2006). If such an enabling environment is not created, then only those communities with the most resources will be able to access their rights. 

4. Submission

This submission does not deal in detail with all areas of the draft regulations – but is focused on those areas relevant to the community radio sector.

4.1  Section 9: Registration for class licences

4.1.1 Generally it must be noted that the draft regulations appear to presume that applicants for class licences are businesses rather than non-profit entities. Whilst the proposed regulations do provide for registration by individuals, no clauses seem to specify details for non profit organisations such as community radio stations. For example, in clause 9.3.2 of the draft regulations where applicants are asked to provide details of shareholders – rather than for Board members or Trustees. 

4.1.2 The proposed regulations also do not distinguish between different categories of community radio as provided for in legislation and relevant regulations (i.e. special events licensees, low power stations and four year community radio stations). Previously ICASA has provided specific requirements and fees for each category in recognition of amongst other things, the different reach and licence terms. 

4.1.3 Note in this regard that the ICASA regulations on low power radio services provide for both commercial and community services. Given the nature of these services, the NCRF proposes that all low power licences be categorized as class licensees.

4.1.4 In this regard, it is important for ICASA to clarify if it will, in terms of Section 31(3) of the ECA  “prescribe procedures and criteria for awarding radio frequency spectrum licences for competing applications or instances where there is insufficient spectrum available to accommodate demand”. The NCRF believes it is important for the Authority to prescribe such procedures and criteria for applicants for community radio class licences given the finite spectrum. This is critical if ICASA is to ensure it meets its legislative mandate of ensuring broadcasting diversity and access by historically disadvantaged communities rather than just issuing licences on a first come first served basis (which will inevitably favour the more advantaged communities). 

4.1.5 In light of this, it is important to add into the regulations reference to the need for registrants to abide by any other regulations specific to the nature of the service to be applied for. Note that ICASA has existing regulations specific to community radio, special events licences and low power radio services. Given the new easier system in the ECA of just registering licences, it is important that the role of these be clarified and it be clear how the requirements will be imposed. 

4.1.6 It is furthermore important to note that the draft framework does not provide any clarity on the period for which licences will be granted. This might be clarified in further regulations, but it is difficult to comment on the fairness of proposed licence fees for example without clarity in this regard. 

4.1.7 The same points apply to renewals, amendments and transfers.

4.2  Schedule One

4.2.1 Schedule one sets out the proposed fees for the different licences.

4.2.2 It must be noted that the proposed regulations do not stipulate (as in previous regulations) that application and other fees are non refundable. This should be emphasized. 

4.2.3 The NCRF notes that there is one fee for all broadcasting class licences (R3 500). We appreciate the recognition that non-profit entities be charged less than profit making groups, however there is no clarity on what criteria the regulator used to calculate the proposed fees – and therefore it is difficult to comment on the fairness of the distinction.

4.2.4 As noted above, it is also difficult to make informed submissions on fees in the absence of clarity on the length of the licence period.

4.2.5 It must be though be highlighted that for long term community radio licensees this is an increase from the existing application fee of R3 000 (with an additional fee of R250 to be paid on grant of the licence). With the electronic communication service licences the total fee payable would be R7 000. This could discriminate between the poorer and more advantaged communities – particularly if the Authority pursues the approach of registering class licences on a first come/first served basis.

4.2.6 The increase is greater for low power licensees. Currently community applicants for low power licences pay an application fee of R1 500. Commercial applicants pay a fee of R5 000.

4.2.7 Special event licence applicants will be particularly disadvantaged. They currently pay a fee of R500 – in recognition that the licence term is a maximum of 30 days. 

4.2.8 Note further, that the NCRF is further concerned that the Authority proposed to increase these fees annually (clause 1.2).  This has not been the practice and could further mitigate against those communities which find it difficult to raise the registration cost. 

4.2.9 Finally, the NCRF objects strongly to the introduction of an annual licence fee for community radio stations. Community radio stations have always been exempted from payment of this fee by ICASA and its predecessor the Independent Broadcasting Authority in recognition of their non profit status and the public service programming that they provide (as stipulated in the Broadcasting Act and the ICASA Community Sound Broadcasting Position Paper of June 2006).

4.2.10    The NCRF believes that the intention of the Electronic Communications Act was to simplify the process of applying for community radio licences (echoed in the 2006 ICASA community radio policy) – and not to disadvantage these licensees by introducing onerous new fees.

4.2.11 It should be highlighted that the cost to community radio would not only be the actual payment of the fees. In line with ICASA policies, stations would have to employ the services of accountants to properly verify annual turnover. ICASA itself noted in its process of reviewing the community sound broadcasting policy in 2006 that “have and continue to encounter great difficulty in acquiring sufficient income to meet the financial needs of the stations”. The introduction of such a fee would further inhibit stations to pay staff and programme makers – thus impacting on community participation. Again those services targeting the most marginalized communities in South Africa would be worst hit by the introduction of such fees. 

4.2.12 It is important to highlight that other regulatory regimes also recognize the need to empower communities through limiting fees payable. 

4.2.12.1 In Canada, the CRTC’s Broadcasting Licence Fee Regulations (1997) exempt community broadcasting amongst others from paying licence fees. Others exempted are student broadcasting undertakings, native broadcasting undertakings, the Canadian Broadcasting Corporation and any broadcaster which derives none of its revenues from the sale of air time.

4.2.12.2 In Australia as well only commercial broadcasters are required to pay licence fees. 

4.2.12.3 In the UK, community radio stations do not pay a percentage of turnover (required for commercial and other licensees), but pay a flat fee per annum (250 pounds).

4.3  Schedule 2

4.3.1 Schedule 2 sets out the proposed standard terms and conditions applicable to all licensees.

4.3.2 NCRF notes that the terms and conditions outlined appear to relate to telecommunications licensees and not to broadcasters. 

4.3.2.1 Whilst some of the terms would be standard to any licensee (Sections 2-7), others are specific to telecommunications licensees (such as requirements on facilities leasing, interconnection, numbering, and directory services). 

4.3.2.2 No reference is made to requirements essential to broadcasting services (such as the Code of Conduct, South African Content regulations, Advertising and Sponsorship regulations etc)

4.3.2.3 Certain requirements are not applicable to broadcasters (such as the requirement in 13.4 that licensees must publish quarterly quality of service data/indicators).

4.3.3 The NCRF proposes that ICASA develop separate standard terms and conditions for broadcasting services in order to address the above issues. Such standard terms and conditions should be published for public comment before adoption.

4.4 General

4.4.1 The application/registration forms were not attached to the draft regulations, so we have been unable to comment on these. We would like to emphasise though that it is important that such forms are written in accessible language and that it would be easy for communities to complete the application process without reference to lawyers or consultants.

4.4.2 The NCRF proposes that ICASA publish a simple guide to applying for registration. 

4.4.3 Clause 2.2 appears to confuse the process of obtaining and submitting application/registration forms. It states that such forms must be mailed to the Authority or obtained from the web site or the offices. A clear distinction between the process of obtaining forms and submission of forms must be made.

4.4.4 It is important that all applicants and registrants declare that they will comply with any requirements of the licence and that the information in the application is accurate (as stipulated in 2.6). The NCRF suggests however that such a declaration form be included as part of the application/registration documentation supplied by ICASA to applicants. This would make it easier for community radio licensees and registrants to comply. 

4.4.5 We note with regard to the above that the proposed regulation does not specify that such declaration should be signed by a commissioner of oaths. We would suggest that this is important.

4.4.6 With regards to point 2.7.4, we note that some of the language used does not necessarily include non profit entities such as trusts or NPO’s (i.e. Chairperson or Board members). 

4.4.7 Clause 9.3.2.3 needs to be clarified. 

5. Conclusion

The NCRF thanks the Authority for providing this opportunity to participate in developing the framework for licensing under the Electronic Communications Act.  

As stated initially, the NCRF welcomes the proposed simplification of the licensing process. It is important however, in order to ensure that the process of application is understood by all communities, that the new requirements are summarized in accessible languages to enable all communities to realize their right to own a community radio station.

 

"Government should implement a legal and supportive framework favouring the right the free expression and the emergence of free and pluralistic information systems, including the recognition of the specific and crucial role of community media in providing access to communication for isolated and marginalized groups." 


Final Declaration of the Ninth United Nations Round Table on Communications for Development, Rome, September 2004, �





"Legal and regulatory frameworks that protect and enhance community media are especially critical for ensuring vulnerable groups freedom of expression and access to information. ”  The United Nations Development Programme: Access to Information: Practice Note, UNDP October 2003�











